








































































































































































































SO WASHINGTON REPORT /JIM PASCO

The Social Security Fairness Act,
Vaccine Mandates and More

oth chambers of Congress are
B back in session after a long, albeit

delayed recess and will be rackling
major legislation, including potential
action on appropriations, budget
reconciliation, infrastructure and voting
reform. Given the deep partisan divide
on Capirol Hill, it is difficulr to predict
if these efforts will succeed or not.

Majority of the House Now
Supports the Social Security
Fairness Act!

Readers of the Journal know that
we had set a goal to reach a majority
of the members of the U.S. House
of Representartives, 218 total, to
co-sponsor H.R. 82, the Social Security
Fairness Act, before the end of the
August recess. We are proud to report
we have exceeded that goal!

As of this writing, we have
224 co-sponsors — including 170
Democrats, a majority of that caucus,
and 54 Republicans! This is a very
important milestone for the legislation.
We also still have 26 members of
Congress who previously co-sponsored
the bill but have not yet signed on
in this Congress. The staff in the
Government and Media Affairs Center
(GMAC) will be targeting these offices
in the coming weeks, but we are asking
our members to review the list below
and, if any of these representartives are
yours, please contact them and ask them
to co-sponsor H.R. 82:

¢ Tony Cardenas (D-Calif.-29)

* Jim Costa (D-Calif.-16)

*  Jimmy Gomez (D-Calif.-34)

¢  Doris O. Matsui (D-Calif.-6)

* Bill Posey (R-Fla.-8)

¢ Lucy McBath (D-Ga.-6)

¢ Cynthia Axne (D-lowa-3)

¢ Jamie Raskin (D-Md.-8)

* Haley M. Stevens (D-Mich.-11)

LODDs and more.

E3 After months of hard work trying to get enough members of the U.S.
House of Representatives to co-sponsor H.R. 82, the Social Security Fairness
Act, before the end of the August recess, the FOP is proud to report we’ve
achieved this huge milestone. The next goal is reaching 290 co-sponsors,
which would trigger an existing House rule and force the measure to the
House floor for a vote. The FOP is also continuing to engage with decision-
makers on issues of vaccine mandates, DOJ policies, criminal justice reform,

* Jim Hagedorn (R-Minn.-1)

* Emanuel Cleaver (D-Mo.-5)

e Jerrold Nadler (D-N.Y.-10)

* Nydia M. Velazquez (D-N.Y.-7)

*  Marcy Kaptur (D-Ohio-9)

e  Kevin Hern (R-Okla.-1)

¢ FPrank D. Lucas (R-Okla.-3)

¢ Mary Gay Scanlon (D-Pa.-5)

* John R. Carter (R-Texas-31)

* Lloyd Doggett (D-Texas-35)

* Lizzie Fletcher (D-Texas-7)

¢ Lance Gooden (R-Texas-5)

e Marc A. Veasey (D-Texas-33)

*  Roger Williams (R-Texas-25)

¢ Jennifer Wexton (D-Va.-10)

¢ Kim Schrier (D-Wash.-8)

*  Mark Pocan (D-Wis.-2)

While getting more than 218
CO-SpPONSOrs is a signiﬁcant achievement,
the real goal is to reach 290 co-sponsors,
which would trigger an existing House
rule and force the measure to the House
floor for a vore. Please check to make sure
your representative and both senators are
co-sponsoring H.R. 82 or 5. 1302, even
if they are not listed above!

Federal Government Mandates

Vaccination for All Employees
President Joseph R. Biden Jr.

issued two new executive orders in

early September. The first requires all

federal agencies to implement programs

requiring all executive branch employees
to receive the COVID-19 vaccination,
subject to exceptions required by law.
The second exccutive order impacts
federal contractors and subcontractors.

The Safer Federal Workforce Task
Force has issued guidance to all federal
agencies that implement both executive
orders. At this writing, all federal
employees must be fully vaccinated
by November 22 unless a reasonable
accommodation is legally required
because of “a disability or because of a
sincerely held religious belief, practice
or observance.” Individual agencies
and their offices of general counsel will
make these determinations.

The employing agency will require
employees to provide documentation
proving thart they have been fully
vaccinated. This documentation will be
treated like any other disclosed medical
record and be subject to all federal
privacy rules and regulations.

Individual agencies will enforce
the mandate and, if an employce
refuses to be fully vaccinated, they
may be subject to discipline, up to and
including termination. The guidance
states: “In pursuing any adverse action,
the agency must provide the required

Continued on page 70 >
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procedural rights to an employee and
follow normal processes, including any
agency policies or collective bargaining
agreement requirements concerning
disciplinary matters.”

The guidance also directs all
agencies to engage with employee
unions at “their earliest opportunity.”
However, the guidance also states,
“bargaining over this Government-
wide policy will be limited to impact
and implementation issues not
otherwise addressed in the guidance.
Moreover, agencies must implement
Government-wide policy by the
deadline, so any bargaining that

Top Priorities in Brief

H.R. 82/5.1302, the Social
Security Fairness Act
House: 224 co-sponsors
(170 D, 54 R)

Senate: 34 co-sponsors
(28D, 4R, 21)

H.R.962/5.1888,

the Law Enforcement

Officers’ Equity Act

House: 61 co-sponsors (44 D, 17 R)
Senate: 1 co-sponsor (1R)

H.R. 3225, the Public

Safety Employer-Employee
Cooperation Act

House: 25 co-sponsars (16 D, 9 R)

H.R.1210/5. 1610,the

LEOSA Reform Act

House: 48 co-sponsors (1D, 47 R)
Senate: 2 co-sponsors (2 R)

H.R.3079/S.774,

the Protect and Serve Act
House: 42 co-sponsors (4 D, 38 R)
Senate: 23 co-sponsors (23 R)

Tosee a full list of legislation
supported by the FOP, please
visit tinyurl.com/fynep59y6.
Members should continue to
monitor the FOP's social media
platforms and our website for
the latest legislative news! To
send a message to your members
of Congress asking them to
support FOP priority legislation,
visit tinyurl.com/4tpnddkr.
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has not been completed by the time
implementation must begin will have
to be finished post-implementation.”

We expect that there will be multiple
legal challenges to the executive orders
and to any exccutive actions taken at
the agency level to implement them.
As the FOP noted in our recent policy
statement, the National FOP believes
that the COVID-19 vaccines are safe
and effective, and we support their
use to prevent infection. However, the
National FOP asserts that whether or
not to accept the vaceine is a personal
decision that our members should
make for themselves after consultation
with their doctor or other medical
professionals.

We take our responsibilities to
protect and inform our members about
their rights very seriously, and we will
be working diligently to ensure that
while you protect the public, the FOP
will protect you.

We will continue to be engaged
with the administration, governors
and other elected leaders on these
matters as vaccine and testing policies
are implemented at every level of
government. We will keep our members
up to darte as marters develop.

Vaccine Mandates in States and
Local Agencies

State and local governments and some
individual agencies are also adopting
vaccine mandates, enhanced testing
protocols and mask requirements for their
employees. While state and local laws
vary, here is what you need to know:

* Public employers can mandate
employees be vaccinated against
COVID-19 and its variants
as long as they accommodate
employees with medical
conditions or religious beliefs
against receiving the vaccination.

* Itis likely, however, that the
imposition of such a mandarte
must be subject to mandatory
bargaining if the employees
have a contract or collective
bargaining agreement in place, as
it represents a change in working
conditions — especially if there
are disciplinary considerations.
Any changes in workplace
conditions
testing, mask-wearing policies —

vaccine mandates,

should be subject to bargaining.
This issue is in active litigation.

* Public employers can mandate
that employees who decline the
vaccine be tested for COVID-
19. The employer can determine
the frequency of such tests
and who incurs the cost of the
test. The federal government
is working on expanding the
availability of at-home tests and
free testing at local pharmacies.
It should also be noted thart the
OSHA guidelines to expand
vaccination rates in the private
sector will require employers to
give employees paid time off to
comply.

* Ifa public employee has an
adverse reaction due to a
mandated vaccination short,
the employee should have
recourse through the workers’
compensation program.

*  Public employers that require
employees to disclose their
vaccination status must keep this
information and records completely
private, just like any other medical
informarion. The same applies to
any COVID-19 test.

DOJ Announces New Policy on
Chokeholds, Carotid Restraints and
No-Knock Warrants

The U.S. Department of Justice
(DOJ) recently issued a memorandum
(tinyurl.com/mr2wdjb9) establishing
new guidelines on the use of
chokeholds, carotid restraints and
no-knock warrants.

The memorandum directs the
department’s law enforcement
components to prohibit the use of
chokeholds and carotid restraints unless
deadly force is authorized. This policy is
completely consistent with the National
Consensus Policy on the Use of Force
that the National Fraternal Order of
Police helped develop.

The memorandum also restricts
the use of no-knock warrants by
the department’s law enforcement
components to situations in which
there are reasonable grounds to believe
thar knocking and announcing “would
create an imminent threat of physical

Continued on page72 »
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Bonneville County Sheriff’s Office Dep.
Wyatt Maser #341
End of Watch: May 18, 2020

Your BCSO FOP Lodge #8 brothers and sisters will
never forget you and will always have your family in
our hearts.

Rest in peace brother, we have the watch.

20 .
BONNEVILLE
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violence.” The memorandum lays out

the procedure for requesting a no-knock
warrant and provides exceptions for
exigent circumstances and national
security matters. Please note that this
memorandum only impacts the federal
law enforcement components of the DOJ.

Justice Department Announces
Results of Monitor Review

After months of engagement and
countless conversations berween the
National FOP and leadership at the
U.S. Department of Justice (DOJ),
U.S. Attorney General Merrick B.
Garland announced the implementation
of recommendations on the use of
monitors in civil sertlement agreements
and consent decrees. These 19
recommendations reflect the input and
feedback the FOP provided to Associate
U.S. Artorney General Vanita Gupra,
who led the effort.

The Attorney General's
announcement is now posted on the
DOJ website (tinyurl.com/2c48ffmv),
and the official memorandum has
also been published (tinyurl.com/
n2c6sm4).

Criminal Justice Reform Discussion
Continues

The FOP remains engaged with
members of Congress, particularly
on the Senate side, on developing
legislation to enact meaningful reforms

to our nation’s criminal justice system.

No formal bill text or draft language
is available, but the FOP remains very
much part of the effort, maintaining
regular contact with these leaders to
ensure that the doctrine of qualified
immunity and the “objectively
reasonable” standard established by
Graham v. Connor are preserved or
codified in any legislative proposal. Our
work will continue now that Congress
has returned.

Officers Shot and Killed in the Line of
Duty and the Protect and Serve Act

Violence in our communitics
and targeted violence against law
enforcement officers working to keep
those communirties safe continues to
increase. We are on track to surpass
2020’s historic numbers of officers
shot in the line of duty. At this writing,
231 officers have been shot in the line
of duty so far this year, 42 of whom
were killed by gunfire. There have
been 72 ambush-style attacks on law
enforcement this year, which have
resulted in 89 officers shot, 20 of whom
were killed. The lethality of these
attacks would be much greater bur for
the dramatic improvements in medical
rrauma science and anti-ballistic
technology.

In response to these increased atracks
on law enforcement, the FOP is calling
on Congress to consider FL.LR. 3079/S.
774, the Protect and Serve Act, which
would impose federal penalties on

individuals who deliberately target law
enforcement officers with violence in
very specific circumstances. Staff in the
Washingron, D.C., office are waging an
outreach campaign focused on members
of Congress who have lost officers in
their district or states to targeted or
ambush attacks. The bills currently have
42 and 23 co-sponsors, respectively.

Make Your Voice Heard!

The National FOT has been very
effecrive in using social media to spread
our message and take back the narrative
from those secking to demonize law
enforcement and the men and women
who wear the badge. We have been able
to have direct, personal conversations
with millions of members, potential
members, supporters and opponents.
The FOP is undisputedly the largest
presence on social media compared
to other national law enforcement
organizations.

We urge our members to visit our
social media pages and see for themselves
the daily posts we are making to better
inform and educate the public on the
current issues facing law enforcement.
We encourage every lodge, every
member and every citizen who supports
law enforcement’s brave men and women
to follow the National FOP:

* TFacchook (@GLFOP)

*  Twitter (@ GLFODP)

* Instagram (@FOPnational)

Continued on page 74 >

National Fraternal Order of Police

We need your support of the National Fraternal Order of Police Political

Action Committee (NFOP PAC), which, like our grassroots activism, is an

essential part of our National Legislative Program. The NFOP PAC allows us to

72

increase member participation in our payroll dedu

support candidates who support our members and our profession. We need to
tion and monthly recurring
credit card programs. Please take this request back to your local and state

lodges and help us grow our PAC and amplify our voice in the nation's capital.
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Making our voice heard is critical
to shaping the narrative around our
brothers and sisters who wear the
badge. We ask that you join us by
sharing articles, stories and pictures
that highlight the tremendous work
our members are doing in their
communities. When sharing, please
make sure to tag and use the following
hashrags: #FOP #FOPstrong
#BackTheBlue #iAM

The bottom line: We need your
help to spread the truth and defend
the police. We ask that everyone share,
comment and like the content that we
arc posting.

Lastly, the FOP Weekly Update is
a key resource to keep you informed
on the legislation pertinent to law
enforcement and a great way to stay
updated on what the FOP is doing for
you in Washington. If you have not
done so, please be sure to sign up for
the FOP's Washingron Watch: Legislative
Upelate. This one-of-a-kind weekly
update is sent out every Friday via email,
posted in the NFOP mobile app, and

shared on our social media platforms. To
sign up to receive the update via email,
please visit tinyurl.com/57yvd2as.

Support the PAC!

The National Fraternal Order of
Police Political Action Committee
(NFOP PAC) is an essential part of
our National Legislative Program.

The NFOP PAC is an effective way to
represent our members on Capitol Hill
by supporting candidates who support
our members and our profession.

The FOP is the oldest and largest law
enforcement labor organization, so it is
crucial we keep our PAC strong.

After the last election cycle, our
PAC is severely depleted of funds.
Recent fundraising efforts have fallen
far short of our needs. Until we can
replenish our PAC, our ability to make
an impact on next year's elections will
be extremely limited.

We urge all FOP members who
care about the issues our profession
faces to find a way to contribute to
the National FOP PAC.

We can accept one-time
donations and encourage members

DOWNLOAD THE
NEW NATIONAL

= FOP APP!

Stay connected with the FOP

wherever you are with the

new National FOP app!

to sign up for recurring, monthly
contributions using their credit card.
These contributions need not be for
hundreds or thousands of dollars
(though these are also very much
appreciated) — every dollar helps! If
every FOP member gave just $1, we
could raise $364,000! [f 10% of our
members gave just $5 this year, we
would raise $182,000 in time for the
next election cycle. We can and need
to do bertter!

To donate online, please visit
tinyurl.com/keft6ad9. If you would
like to donare via check, please make
it out to the National Fraternal Order
of Police Political Action Committece
and mail it to 328 Massachusectts
Avenue NE, Washington, D.C. 20002.
For inquiries about our effortless
payroll deduction program or to sign
up for our recurring monthly credit
card donations, please contact the
Government and Media Affairs Center
at (202) 547-8189 or David Taboh at
dtaboh@fop.net.

Thank you to all of you who have
supported and continue to support our
PAC with regular contributions! ree

Download the free app today! Search “NFOP”

in the Google Play or Apple App Store.
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Indiana State

Fraternal Order of Police

pays tribute to our fallen officers.
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Your sacrifice
g will not be forgotten.

Blessed are the Peacemal«ars;
for theg shall be called the children of God.

Matthew 5:9




Labor Services: A History

\\m LABOR NEWS /DIVISION OF LABOR SERVICES

eginning with its establishment
B in 2001, Labor Services' primary

goal has always been to ensure
that every law enforcement officer in
our nation has the right to collectively
bargain with their empioyer, with an
FOP labor entity as the bargaining
agent. What does that mean? It means
that since 2001, Labor Services has
been dedicated to pmviciing the men
and women in our iodges with top-
notch collective bargaining advocates,
resources and tools. Since the
Division’s inception, it was apparent
thar providing these offerings under
the National FOP provided the best
structure for ease of delivery and
continuity of service. Instead of
making FOP members search for labor
advocates in their area, we decided to
bring the advocates directly to the FOP
members in a way where the foundation
was already laid.

The early stages of Labor Services
consisted of only one labor specialist
with minimal staff; however, it was
evident that our members were going
to need more. With the support and
assistance of both the National FOP
Labor Committee and the Executive
Board, we were able to expand rapidly
to ensure quality representation for all
units that wished to come on board.
Since then, we have grown to seven
full-time labor specialists located
throughout the country, including those
who specialize in federal representation.
In addition to our labor specialists, we
have also expanded to include full-
time in-house labor counsel, multiple
administrative employees to help
with members” day-to-day questions
and running of operations, research
assistance, wage and compﬂtibiiity
anaiysis, and hands-on educational
opportunities.
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E3 Labor Services was founded in 2001 with the goal of providing every
law enforcement officer with top-notch collective bargaining advocates,
resources and tools; doing so through the National FOP provides the best
structure for ease of delivery and continuity of service. Since then, Labor
Services has grown to comprise seven full-time labor specialists located
throughout the country, full-time in-house labor counsel and multiple ad-
ministrative employees. The Division also offers annual training, including
November’s Collective Bargaining Seminar in Las Vegas.

will be supporteci by experienced

As part of Labor Services” expansion

over the years, we have come to

offer annual opportunities for both
collective bargaining education and
training. This November, we will hold
our Collective Bargaining Seminar

NFOP negotiators and will engage in
using actual bargaining techniques and
strategies. We encourage all individuals
who need or want to learn the
bargaining process to attend.

Labor Services believes in expanding
with both our members' needs and

the times. We understand that what
may not be a priority one year may

Labor Services’ primary
goal has always been to
ensure that every law
enforcement officerin
our nation has the right
to collectively bargain
with their employer.

be a substantial priority the next. As a
result, we vow to always reassess where
we are and what we can be doing better
to serve you. If you are interested in
learning more about our services and/
or educational opportunities, piease
contact labor@fop.net. rop

in Las Vegas, Nevada. The Seminar
spans the course of four days and
offers hands-on training for those who
are new to collective bargaining. as
well as providing a great refresher for
experienced negotiators. Because the
Division understands the importance
of knowing what negotiations are like
prior to sitting at the table, attendees

FOP JOURNAL /fOCTOBER 2021
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COVID-19 Vaccine Mandates in
Public-Sector Employment

N

new wave of COVID-19 cases
A is sweeping across the United

States, propelled by new variant
forms. In response to this reality,
employers are increasingly opting
to require that their employees get
vaccinated. With these mandates come a
myriad of open legal questions, especially
relating to public-sector employers,
unionized workforces and states with
collective bargaiuing. This arricle will
address several of the most common
questions raised.

1. Can a Public Employer Mandate
That Employees Get Vaccinated?

Answer: Yes. Public employers
can require their employees to get
vaccinated against COVID-19.
However, if 2 mandatory vaccine policy
is implemented, the employer may be
required to accommodate an employee’s
medical conditions under the Americans
with Disabilities Act (ADA) or religious
belief under Title VII of the Civil
Rights Act of 1964.

Indiana University — a public
university — implemented a policy
requiring all students, faculty and staff
to be fully vaccinated before returning
to campus for the fall semester of 2021.
Faculty and staff who refuse vaccination
face terminartion. Indiana University
students attempted to enjoin the
university from imposing such policy;
however, the Northern District Court of
Indiana denied the injunction, stating
that the “Fourteenth Amendment
permits Indiana University to pursue a
reasonable and due process of vaccination
in the legitimate interest of public health
for its students, faculty, and staff.”

The Seventh Circuit and United States
Supreme Court upheld the trial court’s
decision denying the injunction, thus
allowing the mandate.
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E3 It is legal for public employers to require employees to be vaccinated
against COVID-19, and to mandate that unvaccinated employees be tested.
Employers have the right to ask employees if they are vaccinated, but they
must treat any documentation as medical information and keep it confidential,
along with the results of COVID-19 tests. In a unionized environment, an
employer’s decision to require vaccination as a condition of employment
will likely be subject to bargaining. It is likely that such bargaining will only
cover the impact or effects of the mandate; thus far, we have not seen any
judge or arbitrator overturn a public employer’s mandatory vaccine policy.

Furthermore, the state of
California and New York City gave
state and municipal employees a
choice of getting vaccinated or facing
weekly testing. New York City's
policy will cover 350,000 public
workers — including teachers and
police officers. Similarly, the state of
New York will require employees at
state-owned hospitals and veterans’
homes to be vaccinated. Finally, the
Biden administration announced
on July 29 thar federal government
employees will be asked to attest o
their vaceination status. Anyone who
does not attest or is not vaccinated
will be required to wear a mask, test
one to two times per week, socially
distance and be restricted on traveling
for work.

2. If the Employee Refuses to

Get Vaccinated, Can the Public
Employer Mandate That the
Employee Be Tested for COVID-19?
How Often? And Who Must Incur
the Costs of Such Tests?

Answer: Yes, the employer can
mandate that the employee be tested
for COVID-19. It is the employer’s
decision to determine frequency and
who incurs the cost of the tests.

Unvaccinated employees can be
subjected to COVID-19 testing.
Although the ADA generally prohibirts
medical examinations of employees,
such examinations are permissible to
determine whether an employee poses
a direct threat to the workplace. In
guidance issued on April 23, 2020, the
U.S. Equal Employment Opportunity
Commission (EEOC) stated that the
COVID-19 pandemic poses a direct
threat to the workplace — opening
the door for COVID-19 testing of
employees to reduce the risk of infection.
For example, the California Statewide
Law Enforcement Association is giving
employees the option of providing proof
of vaccination or adhering to testing and
mask requirements.

In terms of testing costs, employers
have taken a range of approaches, from
the employer fully covering the costs to
placing such cost on the unvaccinared
workers. In some instances, employers
are having employees contribute to
the costs of on-site testing, such as a
co-pay. Employees also have the option
to be tested at an outside provider,
which typically bills patients and their
insurance.

Continued on page 80 >
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3. If the Employer Mandates That an
Employee Get Vaccinated and the
Employee Gets Sick (or Has an Adverse
Reaction), Will the Employee Have a
Cause of Action Against the Employer
or the Physician and/or Medical Entity
That Administers the Vaccine?

Answer: An employee’s recourse for
an adverse reaction due to a mandated
COVID-19 vaccine would most likely be
covered by workers’ compensation.

Under most state laws, an adverse
reaction to an employer-mandated COVID-
19 vaccine would likely be treated as an
on-the-job injury and therefore covered
by workers” compensation. Workers'
compensation has been the employee’s
only recourse for other employer-required
vaccinations, so it is likely that a COVID-19
vaccine would be treated the same.

An employee would not have a cause
of action against the manufacturer or
medical entity providing the vaccine,
pursuant to the Public Readiness and
Emergency Preparedness Act (PREP Act).
The PREP Act authorizes the Secretary
of Health and Human Services to limit
legal liability for “losses relating to the
administration of medical countermeasure
such as diagnostics, treatments, and
vaccines.” In a declaration effective
February 4, 2020, the Secretary of Health
and Human Services invoked the PREP
Act, thereby providing legal protection
to companies making or distributing the
vaccine. The only exception to PREP Act
immunity is for death or serious physical
injury caused by “willful misconduct.”
This protection lasts until 2024.

4. What Are the Privacy Rights of
the Employee When an Employer
Requires That They Furnish Proof of
Vaccination?

Answer: Documentation or other
confirmation of vaccination provided by
the employee is medical information and
must be kept confidential.

An employer can ask the vaccination
status of its employees in an effort to
maintain a safe work environment. Indeed,
employers have a legitimate business reason
to keep track of employees who have been
vaccinated. Contrary to public perception,
it is not a Health Insurance Portability
and Accountability Act (HIPAA) violation
for an employer to ask if an employee is

vaccinated against COVID-19. HIPAA
applies only to specific health-related
entities, such as insurance providers, doctors
and hospitals. However, if an employer

is going to make a copy of an employee's
vaccination card, the employer must
maintain such information as it maintains
other medical information.

Guidance from the EEOC warns
employers against requesting medical
information during the process of verifying
the vaecination to avoid triggering
violations under the ADA or the Genetic
Information Nondiscrimination Act
(GINA). Under the ADA, an employer
may not make a disability-related inquiry
(Lc., ask questions that are likely to elicit
information about an employec’s disability)
unless the questions are job-related and
consistent with business necessity.

Therefore, there are limits on what an
employer can ask or how they may react
once aware of an employee’s vaccination
status. Asking questions about why an
employee is not vaccinated could reveal
medical or religious information that is
protected by federal laws. However, if an
employer has a policy requiring thar all
employees get vaccinated, then any employee
seeking an exemption or accommodation
under such policy will be obligated to
disclose cither a medical disability or
religious exemption for their case.

5. What Are the Privacy Rights of the
Employee When an Employer Requires
That They Furnish Proof of the COVID-
19 Test?

Answer: The result of an employee’s
COVID-19 test is medical information
and must be kept confidential.

The EEOC's guidance allows for
employers to test employees for COVID-
19, as well as asking employees if they
are experiencing symptoms of the virus,
such as fever, chills, cough, shortness of
breath or sore throat. The EEOC indicated
that “employers are to mainrain all such
information abour an employee’s illness or
absence thereof as a confidential medical
record in compliance with the ADA.”

The ADA requires that an employer keep
all medical information about employees
confidential, even if that information is not
about a disability. The results of a COVID-
19 test or information that an employee
has symproms of COVID-19 is medical
information and therefore must be kept
confidential.

6.1s Workers’ Compensation
Implicated if a Public Employee
Contracts COVID-19 and It Is Believed
That It s Not Job-Related? Will That
Individual Be Eligible for Workers’
Compensation or Paid Sick Leave?

Answer: An employee may only be
eligible for workers’ compensation if the
employee contracts COVID-19 on the job
or it is job-related.

Although every state has its own
workers’ compensation system, generally
workers’ compensation does not cover
communicable diseases like COVID-19
because of the varying ways individuals can
be exposed to them. Thus, it is difficult to
directly tie contracting COVID-19 to the
workplace. For an employee to be eligible
for workers' compensation, it will depend
on the nature of the job, the circumstances
of the case and the rules in that state. For
example, according to the Ohio Bureau of
Workers' Compensation, an Ohio COVID-
19 workers' compensation claim “depends
on how you contract COVID-19 and the
nature of your occupation.” Jobs with a
higher risk of exposure, like first responders,
are more likely to have an eligible COVID-
19 workers' compensation claim.

Clearly, first responders face a particular
danger of being exposed to COVID-19
because of the narure of their job. As such,
several states took actions to extend workers
compensation coverage to include first
responders and health-care workers impacted
by COVID-19. Some states amended
their policy so that COVID-19 infections
in certain workers are presumed to be
work-related and covered under workers’
compensation. This presumption places the
burden on the employer and insurer to prove
that the infection was not work-related,
thus making it easier for those workers
to file successful claims. For example,
Minnesota enacted legislation that creates a
presumption that an employee contracted
COVID-19 out of and in the course of
employment for health-care providers and
first responders — including peace officers.

7.1n a Unionized Workforce, Must
the Employer Bargain Before
Mandating That Employees Get
COVID-19 Vaccines?

Answer: An employer’s decision to
mandate COVID-19 vaccines will likely

be subject to mandatory bargaining.

Continued on page 82 >
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LEGAL COUNSEL
Continued from page 80 »

In a unionized environment,
employers are presented with other legal
obligations — primarily in the bargaining
context — when considering whether to
implement a mandatory vaccine mandate.
The employer’s legal obligations depend
upon the collective bargaining agreement.
The agreement might have provisions
reserving to management the right to
promulgate health and safety rules. Such
provisions might allow the employer to
make unilateral decisions.

An employer’s decision to require
employees to be vaccinated as a
condition of their employment will
likely require bargaining with the union.
“[L]abor law presumes that a matter
which affects the terms and conditions
of employment will be a subject of
mandatory bargaining” (Newspaper Guild
v. NLRB, 636 E.2d 550, 561 [D.C. Cir.
1980]). Typically, a new workplace rule
affects a term or condition of employment
if an employee’s breach of the rule can lead
to discipline or the loss of an opportunity.
However, what that bargaining looks
like, in terms of COVID-19 mandated

vaccination policies, is new territory and
currently being litigated.

For example, the International
Brotherhood of Teamsters, Local 743,
filed a federal lawsuit in Chicago against
a union health fund — the TeamCare
fund — challenging the fund’s mandate
that its workers get vaccinated or
face termination. In the complaint,
Teamsters alleged the fund’s vaccination
policy required bargaining and thar the
fund failed to adequarely negotiate over
the requirement with the union. The
court denied the temporary restraining
order, sending the parties to grievance
arbitration instead. The court further
declined to expedite the arbitration
proceedings.

In a similar case, the Tueson Police
Officers Assaciation filed a lawsuit
against the City of Tucson after the City
mandated that all employees must be
vaccinated. The union argues that the
City breached its obligations under the
parties’ collective bargaining agreement
by mandating the vaccines without
bargaining in good faith over the change
in working conditions. The matter is
pending in Arizona state court.

While it may be likely that the employer’s
decision to mandate COVID-19 vaccines
must be bargained for, it is also likely thar
such bargaining will only cover the impact or
“effects” of the vaccine mandate; for example,
the timing of the implementation of the
mandate, where and when the vaccinaton
will be performed, and any consequences of
an employee’s refusal to submit to vaccination
— up to and including termination. Thus far,
the courts are not providing employees with
any immediate relief from these mandated
policies. Indeed, to date, we have not seen
any decision — by a judge or arbitrator —
overturning a public employer's mandatory
vaccine policy. rom

FOP GENERAL
COUNSEL

500 South Front Street,
Suite1200

Columbus, Ohio 43215

Phone: (614) 2294567

Cell: (614) 5811125

Email: ljames@cbjlawyers.com
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THE SACRAMENTO FOP LODGE 7

AND THE SACRAMENTO COUNTY

DEPUTY SHERIFFS ASSOCIATION
REMEMBER THOSE WE'VE LOST WHILE
PROTECTING THEIR COMMUNITIES.

OUR HEARTFELT CONDOLENCES GO
OUT TO THEIR LOVED ONES, THEIR
LAW ENFORCEMENT FAMILIES, AND
THE COMMUNITIES THEY BRAVELY
SERVED UNTIL THE END.

WE WILL NEVER FORGET




W), FOP LEGAL DEFENSE PLAN

New Retired Law
Enforcement Concealed

Carry Legal Defense Coverage

he FOP Legal Defense Plan’s
_|_ Board of Trustees has had

numerous requests from current
and prospective participants to review
broadening coverage under the current
HR-218 LEOSA Plan. After diligent
review and analysis, the Board voted to
make the following changes.

The HR-218 Plan coverage was
replaced with the FOP Retired Law
Enforcement Concealed Carry
Legal Defense Coverage (CCC). The
expandcd coverage will offer unlimited
legal defense for civil and criminal
claims associated with the lega] carrying
and/or use of a concealed weapon:

All reasonable and necessary legal
defense costs are now covered in full
when using a plan attorney. This new
expanded plan will provide coverage
for not only those retirees who were

For enrollment and o

1.800.341.6038

Protecting Your
Future TODAY

Legal defense coverage has become
a necessity for law enforcement as
the frequency and cost of allegations ‘
against peace officers continue to
rise, The FOP Legal Plan offers you
and your lodge members a very

qualified under LEOSA, but also those
retirees who are qualified under their
own state laws to carry a concealed
weapon. Coverage does not include
claims related specifically to the open
carrying of firearms.

The CCC went into effect on
January 1, 2021. If you are a current
HR-218 retired member, unlimited
coverage and the enhanced benefits
automatica“y took effect on _]anuary 1,
2021, with no additional cost. Upon
renewal of your coverage in 2021, the
new annual fee of $75 will take effect.
For all new retired members joining the
plan after January 1, 2021, the annual
fee is $75.

If you are an active law enforcement
officer covered by the FOP Legal
Defense Plan, LEOSA coverage is
already included. CCC is for retired law

Full Coverage

Group Rate
$300
Administrative

Criminal

Civil Civil

affordable comprehensive plan.

eting information, please call

FOP LEGAL DEFENSE PLAN PRICING

Full Coverage
Individual Rate

Administrative ‘

Criminal

enforcement officers only and separate
from the FOP Legal Defense Plan.

The Board is excited to provide yet
another excellent benefit for our FOP
law enforcement brothers and sisters.
In mday’s unstable times, it is crucial to
make sure you are protected.

The Legal Plan values your business
and thanks you for your continued
support. To enroll, please visit our
website at foplegal.com and select
Join Now > Retired Law Enforcement
Concealed Carry Coverage. Full
coverage, eligibiliry and other exclusions
can be found in the Plan Description
at foplegal.com, under the About >
Library section. If you have questions
pertaining to these changes, enrollment
or the plan in general, please contact
Hylant at (800) 341-6038 or via
email at info@foplegal.com. rop

FOP LEGAL DEFENSE PLAN

Two-Coverage | Two-Coverage
Group Rate Individual Rate

Criminal Criminal

Chl Ciwil

foplegal.com
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NN, FoP HISTORY / JAMES FLORES

In Memoriam: Thomas Anthony
“Tommy” Tizzard 1l

ouisiana FOP lost a dear friend
L and public servant earlier this year.

National Trustee Tommy Tizzard
passed away on January 12. He was
67 years old and lived in River Ridge,
Louisiana, at the time of his death. He
left a legacy few can claim. His close
friend, National FOP President Pat Yoes,
shared the following sentiment: “Tommy
was a warrior who spent his entire life
ﬁghting monsters most would like to
think don't exist. He was fearless ... a
cop’s cop!”

Brother Tizzard joined the Jefferson
Parish Sheriff’s Office on September 1,
1971, and the FOP on July 6, 1984. He
attended college at Loyola University and
later graduated from the FBI National
Academy, Session 206.

Tizzard was elected as president of his
local lodge, Jefferson Parish Lodge #12,
where he had 800-plus members. He
has held various positions on Louisiana’s
State Board, including treasurer for many
years and first vice president. At the time
of his death, he was Louisiana’s National
trustee, following in the footsteps of
longrime friend and former Louisiana
Narional Trustee Willie Patin. Brother
Tizzard retired from the sheriff’s office at
the rank of lieutenant in 2003 after 32
years of service.

After retirement, Tizzard worked in
executive security for Freeport-McMoRan
for 15 years with his good friend Willie
Patin. Brother Patin stated, “The unfor-
tunate kids were at the top of his list. |
feel confident that he has met his savior
and is looking for his next assignment.”

Tizzard served as trustee and was
on the board of directors for the
Law Enforcement Emerald Society
of Metropolitan New Orleans. In
addition, he was a member of the Sons
of the American Revolution and Kenner
Chapter of DeMolay International and

was a 32nd
degree Mason
of Square and
Compass Lodge
#417. Also,
Brother Tizzard
worked closely
with fellow
National Trustee
Rocky Nowaczyk
(Illinois) for the
benefit of Easter
Seals, and in
fact was on the

board of directors

Tommy Tizzard, Mannie Trancoso (Kenner, Louisiana, Lodge ##21) and National
FOP President Pat Yoes

tor Easter Seals
Louisiana.
Hard to believe
he found time to coach Little
League, which he did for many
years. President Yoes stated, “He
also had one of the softest and
kindest hearts | have ever seen. 1
have witnessed the dapth of his
human kindness and compassion
for others.”

He [ruly loved St. Patrick’s
Day and enjoyed being involved
in the various parades and marches
associated with the lm]iday. He was
known for his “Tommyisms.” He
had a response or comeback for
everything you could throw at him,
had an immense sense of humor
and was extremely quick-witted.

AI‘ld yes, no matter whcrc you were

Thomas Anthony “Tommy” Tizzard Il

(including the basement of the
Parliament in London) or what you
were doing, he could honestly tell you, “1 Go with God, Tommy, and we'll see
know a guy.” And amazingly enough, he you on the other side.
actually knew a guy. Don't ask him what Tommy Tizzard leaves behind his
he has ... tell him what you need, and wife of 46 years, Nancy. He is also
he'll find it for you!
About 'l‘ommy, Willie Patin said it

perfectly, “Vaya con Dios.” Well said, my

friend.

survived by his son, Bradlcy, and his
wife, Lisa; daughter, Julie Tizzard-
Harrison, and her husband, David; and
five grandchildren. rop
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EOW: October 16, 2011

Officer Joseph Wargo Jr. died in the line of duty on October 16th, 2011
leaving a hole in our agency and community that could never be filled. His
presence is missed every day, but our hearts are full of lasting memories of
his larger-than-life personality and his ability to brighten every room he
entered. You will forever be our brother and will never be forgotten.




SO, FOPAUXILIARY / GLENDA LEHMANN

Leading the Auxiliary Forward

he 40th Biennial Conference held
-|_ in Indianapolis was a great success. |

would like to extend many thanks to
the Indiana Auxiliary and the Conference
Committee for all their hard work in
planning an amazing Conference. The
events were fun and entertaining. Being
part of the longest human thin blue line
was both a privilege and humbling.

The Auxiliary Conference meetings
included several breakout sessions. The
benefits seminar offered a review of benefits
thar are now available to FOP members and
their families, including Auxiliary members.
The wellness seminar providcd useful and
necessary information thart is bcing used
to develop a program to assist officers
and their families in tough situations.

During Conference, we received
seven inquiries regarding interest in new
auxiliaries. The new board will begin working
with these interested parties and will be
reporting soon on our newest auxiliaries.

At the Conference, the 2021 National
Subordinate and State Auxiliary of the
Year and Member of the Year awards were
announced. This year, there were four state
auxiliary nominees and 10 subordinate
auxiliary nominees. All the nominees have
worked hard to support their parent lodge
and the community on ways-and-means
projects, involvement with the National
Auxiliary, Police Week activities, Easter Seals
support, officer outreach and support, and
much more. The National trustees selected
the 2021 winners: Tulsa Auxiliary #93 is the
Subordinate Auxiliary of the Year and the
Georgia State Auxiliary is the State Auxiliary
of the Year. Congratulations to both!

The M. Michele Letz Auxiliary Member
of the Year Award went to past National
Auxiliary President Beverly Crump. Beverly
joined the Auxiliary in 1982 and has
worked tirelessly to provide support and
programs for members throughout Indiana.
Serving as the National Auxiliary president
from 2007 to 2011, she led the Auxi[iary

forward across the country and provided
leadership to the organization, mentorship
to the members and friendship to all.
Congratulations, Beverly — well-deserved.
Our past National Auxiliary presidents
have made great strides in bridging
relaticmships with other support groups,
strengthening relationships with lodges,
building programs to provide benefits to our
members, honoring the fallen and ensuring
that we Never Let Each Other Walk Alone.
I am honored to have the opportunity
entrusted in me to serve as National pl'esident
and will work hard to lead the Au.xiliary
forward and build upon these foundarions.
We need to stand united. When we as an
Auxiliary unite as one family for the common
purpose, we can accomplish and overcome.
Together we can do so much more.
The 2021-2023 National Board
has taken on some new faces. The
Executive Board officers who will
be serving the Auxiliary are:
*  President: Glenda Lehmann
(Kentucky), kyfopauxpres@twc.com
o Past President: Linda Hennie
(Ohio), Ishennie@aol.com
¢ Vice President: Terri ljamal
(Tennessee), terti.ijamal@searshe.com
*  Financial Secretary: Susan Vargo
(Ohio), susanvargo89@gmail.com
*  Recording Secretary: Linda Martinez
(New Mexico), lam0426@msn.com
e Treasurer: Kristina Waters (Utah),
watersteenie@yahoo.com
e Second Vice President: Bonnie
Cannon (District of Columbia),
bcannon@dc-fop.org
*  Sergeant at Arms: Julie Black
(Indiana), Julie.Black@indy.gov
*  Chair of Trustees: Cherie Sichl
(Ohio), cheriesichl3@gmail.com
We welcome the following National
trustees:
¢ Alabama: Melanie Lanier;
alternate Sharon Wynn
*  District of Columbia: Mirella Arroyo

*  Georgia: Charlotte Scoggins;

alternate Ramona Stone

* Illinois: Cindy Draege; alternate

RuthAnn Trueblood

* Indiana: Jennifer Klasner-Allendorf;

alternate Shannon Saltzman

*  Kentucky: Kim McElroy;

alternate Beth Wyatt

*  Michigan: Jeanne Apple;

alternate Debbie Swofford

*  New Mexico: Linda Brown;

alternate Sharon Valtierra

*  North Carolina: Aﬂy Michalec;

alternate Melody Joyce

*  Ohio: Cherie Siehl;

alternate Peggy Mohr

*  Oklahoma: Sharri Daily;

alternate Kim Tyron

*  Pennsylvania: Ann Cammerota;

alternate Cheryl Gay

* Tennessee: Lizbeth Gragg;

alternate Caity Green

e Utah: Trista Salmon;

alternate Katie Jex

* Virginia: Florence Votava;

alternate Gale Stiles

These officers and trustees are
committed to supporting state and
subordinate auxiliaries across the country
and working hard to provide programs that
support law enforcement families. Please
contact us if we can be of assistance.

2021 National Police Weekend is taking
place in October, starting on October 12
with Registration of Survivors and ending on
October 16 with the Narional Peace Officers’
Memorial Service. Both the Fraternal Order
of Police Committee and the Fraternal
Order of Police Auxiliary Committee are
working hard to ensure we provide respect
and honor to our fallen heroes and support
to their families.

Members who wish to volunteer
during 2021 Police Weekend are
welcome. Contact the Grand Lodge
Auxiliary Committee chair, Julie

Black, at Ju]i:.Black@incly.gnv. FoP
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Proud to provide

FOP is sponsoring group Medicare Advantage
plans for FOP retirees and spouses.

Call 1-866-246-8060 (TTY: 711), Monday to Friday, 8 AM-6 PM ET.
Or go to FOP.AetnaMedicare.com

©2021 Aetna Inc.
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@ )irectMortgageloans
DO YOU KNOW YOWR BENEFITS?

AS AN FOP MEMBER YOU ARE ENTITLED TO EXCLUSIVE
MORTGAGE BENEFITS.

BENEFITS INCLUDE:

$500 Closing Cost Credit or Gift Card.at Closing
AND a $100 Donation, in your name, to the FOR Foundation.

CONTACT OUR TEAM FOR YOUR FREE MORTGAGE CONSULTATION.

DIRECTMORTGAGELOANS.COM/FOP s
FOP@DIRECTMORTGAGELOANS.COM | 888.878.2673 [k

Eligibility and approval is subject to completion of an application and venification of home ownership, occupancy, title, income, employment, credit, home value, collateral and underariting reguirements.
Direct Mortgage Loans, LLC is licensed in Maryland. Direct Mortgage Loans, LLC MMLS 0¥ is 832799 (www.nmisconsumeraccess.org). Direct Mortgage Loans, LLC office is located at 11011
McCormick Rd Suite 400 Hunt Valley, MD 21031. This is a paid endorsement.
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